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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Tf

Revision application to Government of India:

() a4hr sl€i grca 3rf@,fr , 1994 cBl" tTRT 3raaRt sag mg mu#i # a i qla Irr cm
Uq-alt # qr gr # air«fa gateau 3rat 3ref fra, and «al, fa jaru, TUT
fat, atsf if5ra, Rta fl sra,i if, { fact : 110001 at alst a1Reg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ lffc'f cBl" "ITTAnaesra ht tar an fa#t quernqt 3rg argr m
fa#t qssr qr rasrrmasrd sg mif 'B, at fa@t mrasq za suet i a& ae fa«at
aan a faR arnt ·m l=f@" a ,fan a8 hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of · , ,© I-.1J<1e goods in a
warehouse or in storage whether in a factory or in a warehouse. ,



(A)

(B)

2

~ cB" m"ITT" fclJ"m ~ m ~ # Al!1Rla "l=fTcYI" ~ m ~ cB" f21Af-lt01 # 0qtt'P·1 ~ ~ •
"l=fTcYI" "CR Garza zycaRa a di ita ates fa@ nz zu g2gr a Hl!TRla t- '·

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

Ir. case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

.,_ .
~ '3NIG1 cBl" '3NIG1 ~ cB" ~"T@R a fag sit spt #fee mt-r #t n{ k at ha srrzr
\JTI' ~ tTRT ~ f.n:r:r cB" gatR@a nlgarr, sr4ta # rt uRa at vu z 6JTq" # fcrffi
~ (.=f.2) 1998 tTRT 109 arr fgaa fag ·g st1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under SecJ 09
of the Finance (No.2) Act, 1998.

(1) ta ara zres (sr@a) Pura#), 2001 cB" ~ 9 cB" 3Td1TI1 fclA~t:e m oor ~-8 # ·
at ii , )fa snag a uR an?r hf feta a a ma a saga--arr vi r@ea
3r7er at t-at ,fzji a arr sf@a 3ma4a fhzn urn ife fr#r.gar g.pl gar sfhf
cB" 3Td1TI1 tTRT 35-~ if~ 1:B1" cB" :fTd"R rqd mer €)6 rear a 4f #t st#
arfegt

"(he above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be app~aled against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
Gopy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@Gr 3mar re a ima an ya ag q} zn +a a zit u} 2oo/-pt
:fTd"R at ug it ui i4a5 ya cl ~~"ITT m 1000/- c#!" -c#R=r :fTdR cBi" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs:1,000/- where the amount involved is more
than Rupees One Lac.

ft zrca, tz qrzyca vi tara 38lhu uznf@ruhf 3rfla
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

u) h4tu sari Ice 37f@,fr, 1944 cBi" tTRT 35-~/35-~ cB" 3faT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cB") '3cfci~Rsla qRv9G 2 (1) "cb' # ~ ~ cB"m cBi" 3fCfrc;f, ~ cB"~#fl~,
ala urea yca vi ala 3r41Rt nznf@raw(frez) at ufa 2ft 4)fear, 3s«Ira
2"ire, <SJgp:11cli 'J-fcR", 0-lflxql , fm'llx.-JIJlx, o-lt5A~lisll~-38ooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 38 _ . 04,. in case of appeals

other than as mentioned in para-2(i) (a) above. 1ar::_,;~;~--~J~~:,·
to 4Ng "± Mis. }#
s S±? +#...,... , -:/, ~v ;
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of/Central · Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@s snkr i a{ om#ii at sgr hr a at re@rs me sir # fgh ar gar
sqfaa ir fan urr afg gr aa # stg; fl f frat udl atf aa a fer
zren,Re,Re 37@lRjq nrznf@raw at vs 3r@la z hr avaR at gam4 f@zr uar &1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner nofwithstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

nrara zcasanf@Ru 197o zenisihf@a #l snPr a ai«fa fefffRa fag re ua
3rd Ir Gora zrenfe1fr Rsfu qf@ant a an? r2a #6kt vs ufu 6.6.so a
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

<a ail vii@r a#ai at Rziasta are fui t sit. sft ezaa snra[fa fhu oner ? u
vi zrcen, arr Gara zrea vi @a1a or9Rr mrnf@raw (araffaf) fa, 1982 i ffea
%1 .

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

Rt zre«a, tula ca vi hara an414ta nzufrau(fre€),#
,Rear8tat au afar4Demand) -qci' cr-s(Penalty) cj)f 10% 1:J9 ufl-JT~
a#faf ? 1zraif@, ff@roarqa Gm o a?lsu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4la3nazeas sitarraif, sR@re@afar at l=flTf"(Duty Demanded)
a. (Section) is ±up ehaeafefRazft;
zs f@at raa hr@z 3fezatfr;
aua3fez failafu 6aaaufI.

> uqa er 'if an8le f us&lga soar fl gens a, erf)etanfr ah &sRgqusa fur ra
:>.•

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-depo5it is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Serice Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

. (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
s err?er ks uR arde uTfraswr kga&izea srrar zreu aus f@aif@a latju fs;mgzye10%

9grarrr ant sgi baa aus RaaR@a el aaausk 1ogarualaRI
In view of above, an appeal against this order shall lie before the Tribunal

10% of the duty demanded where duty or duty and penalty_ are in dispute, or
penalty alone is in dispute." ,..
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F.NO. GAPPL/COM/STP/3201/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Technomech Engineers (India), B-3, Sarita

f CG R d N opura Ahmedabad - 380009
Complex, Jain Temple Lane, Of. . . oa , avrano ,
(hereinafter referred to as "the appellant") against Order-in-Original No. 153/AC/MIS

Technomech Engineers(D/Div-VI/A'bad-South/JDM/2022-23 dated 29.12.2022 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner, Central GST,

Division II, Ahmedabad South (hereinafter referred to as the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ADFPJ1371HST001. On scrutiny .of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 79,58,702/- between the gross value of

service provided in the said data and the gross value of service shown in Service Tax return Q
filed by the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had

earned the said substantial income by way of providing taxable services but not paid the

applicable service tax thereon. The appellant were called upon to submit clarification for- ' .

difference along with supporting documents, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/WS06/O&A/SCN-

554/2020-21 dated 28.12.2020 demanding Service Tax amounting to Rs. 11,93,805/- for the·

period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 77(1)(c), Section 77(2) and Section 78 of the Finance

Act, 1994.
0

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 11,93,805/- was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (i)

Penalty ofRs. 11,93,805/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(l)(c) of the

Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(2) of the Finance Act, 1994.
.-.N.
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F.No. GAPPL/COM/STP/3201/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, along with an application for condonation of

delay, inter alia, on the following grounds:

The appellant is engaged in providing works contract services along with the goods.

The appellant has provided works contract service which is eligible for benefit of 50%

tax which is payable by recipient under Reverse Charge as per Notification No.

30/2012-ST.

0

o Further in the present case, appellant made only one mistake during filing of Form ST-

3 for the quarter of Apr-Jun and Jul-Sep of the FY 2015-16 by showing reduced value

(i.e., 50% remaining after value on which tax is to be paid recipient) in Gross amount

for Works Contract Service head. For this mistake value as per STR for FY 2015-16

went to Rs. 27,00,177/- while in fact the Value of Service of Works Contract is Rs.

31,85,412/-. However, there is no short payment of service tax because this is only

presentation mistake which makes no difference for the purpose of Value and Service

Tax.

0 Hence, it is not the case of short payment of Service Tax and this is also not the case

where appellant suppressed anything from the department. The appellant's turnover of

taxable service for the said period was Rs. 31,85,412/- which can be reconciled with

audit report. They have submitted reconciliation of the figures, which is as under:

1 Receipt on 19750 20250 259350 307500
Maintenance & Repairs
Services

Sr. Particulars Apr to Jun Jul to Sep Oct to Dec Jan to Mar Total
No.0

485235

10658879

3859265

1237632 3185412
1237632 3185412

1237632 2700177

937310
937310

937310

757460
757460

368605
388855

253010
253010

116630
136380

Total sales in ITR
Less:
Sales ofmaterial

Sales as per Books
Total value of services

Figures not shown in
STR is recipient's
portion of taxable value
on which tax as per
RCM is to be paid by
them

Sales shown in STR

6

5
4

5

3 Less: 50% RCM m 116630 368605 338980 465066
Works Contract

2 Works Contract 233260 737210 677960 930132
Services '(having 50%
RCM)



F.No. GAPPL/COM/STP/3201/2023-Appeal

Sales ACC I 1969563
1670792

Sales of polycab
(lighting equipment) -26153
Sales return (7473467)

Sales of Service as per 3185412
Books

They have also submitted Copy of ITR, 26AS, Audit Report and Form ST-3 for

FY2015-16.

o Without ·prejudice to the other submissions it is to submit that on value which VAT is

paid the Service Tax cannot be demanded. The appellant is also enclosing their VAT

return to substantiate that the value in Service Tax Return is on higher side as

compared to the books of accounts.

o In the present case, from the evidence adduced by the appellant, it can be easily O
inferred that they were bona fide in their conduct. Thus, the non-disclosure of value, at

the most be termed as 'omission' and not willful suppression, as alleged in the SCN.

Without prejudice to the above-written submissions, without admitting but assuming,

the appellant submits that they have not suppressed the facts with the intention to

evade the Service Tax.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 29.12.2022 and received by the appellant on 06.01.2023. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 14.03.2023, i.e. after a

delay of 8 days from the last date of filing of appeal. The appellant have along with appeal

memorandum also filed an Application seeking condonation of delay stating that the matter

being 7 years old, it required more time in order to collect all relevant documents. The

appellant is an individual and not having regular staff to maintain accounts and records.

Hence, there is delay in filing of appeal.

4.1 Before taking up the issue on merits, I proceed to decide the Application filed seeking •

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal ·should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied
that the appellant was prevented by sufficient cause from presenting the appeal within the

O
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period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 7 days and take up the appeal for decision on merits.

4.2 Personal hearing in the case was held on 21.08.2023. Shri Gunjan Shah, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated

submissions made. in appeal memorandum. He submitted that value shown in the ITR which

has been wrongly taken as taxable value for service tax purpose, actually the said value

included sale of goods and materials to the extent of Rs. 80,00,000/-. Further, in respect of

work conti·act service provided by the appellant, the appellant was liable to pay only 50 per

cent of the tax on the service portion and the remaining 50 per cent was payable by the

recipient on reverse charge basis. He submitted that in the secondreturn they have shown the

liability as 50 per cent however, in the first return inadvertently, they missed to show the

same. However, they correctly discharge the liability and therefore, he requested to set aside

the impugned order, which has been passed ex-parte without any verification.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

6. It is observed that the main contentions of the appellant are that (i) the value shown in

the ITR which has been wrongly taken as taxable value for service tax purpose, actually the

said value included sale of goods and materials to the extent of Rs. 80,00,000/-; and (ii)

during filing of Form ST-3 for the quarter of Apr-Jun and Jul-Sep of the FY 2015-16 they

have shown reduced value (i.e., 50% remaining after value on which tax is to be paid

recipient) in Gross amount for Works Contract Service head and due to this mistake there is

difference arise in the income figures shown in Income Tax and Gross taxable value as shown

in Service Tax Return for FY 2015-16. However, there is no short payment of service tax.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of
Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is fo · he SCN for raising

7
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the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot formthe basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a
judicious order after proper appreciation offacts and submission ofthe .noticee."

7.1 In the present case, I find that letters were issued to the appellant seeking details and O
documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and. collected. This, in my considered view, is not a

valid ground for raising of demand of service tax, specifically in the present case, where the

appellant is already registered with the service tax department and filed their ST-3 Returns

regularly.

8. On verification of Profit & Loss Account for the FY 2015-16, I find that the appellant

shown total income of Rs. 1,06,58,879=21 in Sales Account, head wise bifurcation of the said

amount is as under: 0
Particular

Sales (A.C.)

Sales Material

Sales (Polycab)

Sales Return

Sales - (Service)

Amount

Rs. 19,69,563=36.

Rs. 38,59,265=22

Rs. 16,70,791=85

(-) Rs. 26,153=22

Rs. 31,85,412=00

8.1 On verification of the VAT Return for the FY 2015-16,I find that the appellant shown

Net Taxable Value as Rs. 80,22,276/- in the same. The sale of goods I trading of goods falls in

Negative List as per Section 66D(e) of the Finance Act, 1994. Hence, the appellant are not

liable to pay service tax on the said amount. Thus, out of Rs. 1,06,58,879/- only Rs.

31,85,412/- is the taxable value of services provi nuncan ant for FY 2015-16. The

8



%2a» "°A -'

F.No. GAPPL/COM/STP/3201/2023-Appeal
-:, ·{ r:., :tg

appellant already shown Rs. 27,00,177/- as gross value of service provided in the ST-3

Returns filed by them for FY 2015-16. Therefore, there is difference of Rs. 4,85,235/- in the

value of services as per income data (P&L Account) & ST-3 Returns.

8.2 On verification of the ST-3 Return for the period from April to September-2015, I find

that in the Service head 'Works Contract Service', the appellant has shown Notification No.

30/2012-ST and also shown service tax payable as '50%' in the Sr. No. Al0.5. However, by

mistake, they have shown 50% of Gross Value in 'Gross Amount' (Sr. No. B1.1) as well as·

'Net Taxable Value' (Sr. No. Bl.14). Thus, the appellant shown reduce value i.e. Rs.

4,85,235/- instead of Rs. 9,70,470/- for the first half of FY 2015-16, which resulted in

difference in the income figures shown in Income Tax and Gross taxable value as shown in

Service Tax Return for FY 2015-16. Thus, I find that the contention of the appellant is

0 correct that there is no short payment of service tax in the present case.

9. In view of the above discussion, I am of the considered view that the appellant not

liable to pay Service Tax as demanded and confirmed in the impugned order. Since the

demand of Service Tax is not sustainable on merits, there does not arise any question of

charging interest or imposing penalties in the case.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax for the FY 2015-16, is not legal and proper and deserve to

be set aside. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

0 11. rfta aaftra#Rt€afta Rqzlt 5qlpa@fan stare
The appeal filed by the appellant stands disposed of in above terms.

(Shiv Pratap Singh)
Commissioner (Appeals).

Attested

(R.~aniyar)
Superintendent(Appeals),
CGST, Ahmedabad
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Bv RPAD I SPEED POST
To,'
Mis. Technomech Engineers (Indi,a.),
B-3, Sarita Complex,
Jain Temple Lane, Off. C.G. Road,
Navrangpura, Ahmedabad - 380009

The Assistant Commissioner,
CGST, Division-II,
Ahmedabad South

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabacl Zone
2) The Commissioner, CGST, Ahmedabad South .
3) The Assistant Commissioner, CGST, Division II, Ahmedabad South
4) The Assistant Commissioner, CGST, Division VI, Ahmedabad South
5) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

' (for uploading the OIA)

10

or6.a me
7) PA file


